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:: IN THE COURT OF THE SESSIONS JUDGE :::::::::::::::NALBARI :: 

Crl Appeal No. 06/2011 

        

From the judgment and order dated 15/02/2011 passed by learned Judicial 

Magistrate 1st Class, Nalbari  in  G.R. Case No.805/08 u/s-447/323/34 IPC.  

                               Present   :  Mrs. S. Begum 
                                                      Sessions Judge,  
                                                      Nalbari. 
                

1. Sri Praneswar Sarma. 

2. Sri Kanakeswar Sarma. 

3. Sri Bapukan Sarma................Appellant/accused. 

                                     - VS –                 

                               State of Assam …………Respondent/ Opp. Party. 

This appeal petition having been finally heard on 08/11/2018 in presence of  

 

               Advocate for the  appellants        :    Mr. G. Rahman.                   

               Advocate  for the respondents     :    Mr. D. Barman Ld. P.P. 

                            Date of hearing               :    08/11/2018. 

                  Date of Judgment            :    17/11/2018. 

 

 J U D G M E N T 

 

 The instant appeal has preferred u/s-374 CrPC by appellant, namely, Sri 

Praneswar Sarma, Kanakeswar Sarma and Bapukan Sarma challenging the 

judgment and order dated 15/02/11 passed by learned JMFC, Nalbari in GR Case 

No.805/08 whereby the learned Magistrate convicted the accused/appellant u/s-

323/34 IPC and sentenced them to pay a fine of Rs.300/- each, I/d, S/I for 15 

days each for committing offence u/s-323/34 IPC.     

 

2. The gist of the prosecution case, in brief, is that on 25/08/08 one Smt. 

Kabita Devi lodged an ejahar alleging inter alia that on 25/08/08 the accused Sri 

Bapukan Sarma, Praneswar Sarma, Kanakeswar Sarma, Biswajit Sarma, Sunil 

Sarma and Kapil Sarma at around 8-30 am being armed with stick had entered 

illegally into her house premises and hit her all over her body. Further they also 
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hit her brother-in-law Debeswar Sarma on his head. Her husband had tried to 

intervene them but they also hit him and on arrival of other people, they fled 

away from the place of occurrence.  

 

3. On the strength of the ejahar O/C Mukalmua PS registered a case u/s-

448/325/34 IPC vide Mukalmua PS Case No.128/08 and entrusted one Sri 

Chakradhar Deka ASI to investigate into the matter. After completion of the 

investigation the O/C Mr. C. Deka ASI handed over the case diary to the O/C and 

charge-sheet was submitted by S/I Mukul Hazarika against the accused persons 

u/s-447/323/34 IPC.  

 

4. The charge was framed against the accused u/s-447/323/34 IPC by this 

trial court and read over the same to  the accused to which they pleaded not 

guilty and claimed to be tried.  

 

5. During trial the prosecution side examined as many as eight numbers of 

witnesses. The case of the accused is of denial. The learned trial court at the 

conclusion of the trial convicted the accused, namely, Kanakeswar Sarma, 

Praneswar Sarma and Bapukan Sarma u/s-323/34 IPC and acquitted all the 

accused persons from offence u/s-447/34 IPC. The learned trial court acquitted 

the accused, namely, Sunil Sarma, Kapil Sarma and Biswajit Sarma from the 

offence u/s-447/323/34 IPC. 

 

6. On being aggrieved with the impugned judgment and order passed 

against the accused Kanakeswar Sarma, Praneswar Sarma and Bapukan Sarma 

the present appeal has been preferred by them on several ground. It is 

contended that the learned trial court without appreciating the evidence on 

record in its proper perspective recorded the conviction erroneously. It is further 

submitted that the learned trial court while passing the impugned judgment and 

order failed to apply its judicious mind and came to an erroneous decision. It is 

submitted that there is no iota of evidence to convict the accused. It is also 

submitted that though there is major contradiction in the testimony of the 

witnesses with their earlier statement before the I/O, yet the learned trial court 

ignored those contradictions . It is contended that in spite of having sufficient 
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lacuna in the prosecution case the learned trial court convicted the accused 

erroneously.   

 

7. Per contra the learned Public Prosecutor  argued in support of the 

impugned judgment passed by learned trial court and submitted that the 

appellate court should not interfere with the impugned judgment and order.  

 

8. On the backdrop of the foregoing arguments put forwarded by learned 

counsel for both the sides now let me appreciate and scrutinize  the evidence on 

record to ascertain whether the judgment passed by learned trial court requires 

any interference from this appellate court.  

 

9. First of all let me discuss the evidence of PW-1 Debeswar Sarma who is 

one of the victim. He disclosed that on 25/08/08 at around 8-30 am while he was 

in side his room he hearing noise from the courtyard came out and saw that the 

accused Praneswar Sarma, Kanakeswar Sarma and Bapukan Sarma were 

standing at his courtyard with stick in their hands along with other accused 

persons and they were assaulting his sister-in-law. He further testified that when 

he tried to prevent them from doing such act then accused Kanakeswar Sarma 

hit him at his head as the result of which blood oozed out from his head. 

Thereafter the other two accused Praneswar and Bapukan assaulted him with 

stick and the other three accused also assaulted him. He further stated that 

above accused persons also assaulted his brother.   

 

10. PW-2 Kamal Das testified that on the date of incident while he was 

working in the road and laying down stones, then he noticed that accused 

Praneswar, Kanakeswar and Bapukan Sarma entered into the house of Kabita 

Devi and therafter they had a fight with the informant Kabita Devi and her family 

members. The occurrence happened at the courtyard of Debeswar Sarma and he 

noticed the same by standing in front of their entrance. He further stated that he 

noticed Debeswar receiving injury at his head.  

11. PW-3 Sabitri Devi who is the mother of the informant deposed that at the 

time of incident while she was sleeping in side their house she hearing the 

scream of the informant came out and noticed that accused Kanakeswar and 
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Bapukan were assaulting the informant. Later on when her son Debeswar Sarma 

came out to prevent  the assault caused upon the informant, then accused 

Kanakeswar Sarma assaulted him at his head with a stick and other two accused 

persons, namely, Praneswar and Bapukan hit him at his foot.  

 

12. PW-4 Kabita Devi who is the informant cum one of the injured narrated 

during her evidence that on the date of occurrence while she was standing in the 

courtyard of their house, the accused persons came to their land situated in front 

of their house and tried to cut down some trees. While she raised objection then 

the accused persons started assaulting her. It is disclosed that while Debeswar 

intervened then accused Kanakeswar Sarma hit Debeswar at his head with a 

stick and the other two accused persons also hit him. It is disclosed that  later on 

the accused persons also hit her husband.  

 

13. PW-5 Moon Das who is the day labourer testified that on the date of of 

occurrence while he was working in the road laying down stones, then he 

hearing noise from the courtyard of Debeswar went there and noticed accused 

persons quarrelling with Debeswar and Kabita Devi. He also disclosed that he 

saw that the accused Kanakeswar Sarma hit Debeswar with a stick at his head 

and other accused persons assaulting the informant.   

 

14. PW-6  Dr. Khagendra Nath Boro examined the victim, Debeswar Sarma 

on 07/09/10 and found as following injuries : 

(I) Tenderness over the left elbow joint. 

(II) Tenderness over the right side of neck. 

(III) Tenderness over right shoulder Zone. 

 The Doctor opined that the injuries are simple, fresh in nature and caused 

by blunt object. 

 The Doctor also examined Kabita Devi and found the following injuries :- 

(I) Bruise over left said of forehead. 

(II) Tenderness over right shoulder joint and frontal aspect of chest.  

 The Doctor opined that the injuries are simple, fresh in nature and caused 

by blunt object. He exhibited Ext-3 as the injury report and Ext-3(1) as his 

signature.  
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15. On the backdrop of the foregoing evidence on record now let me discuss 

whether the order of conviction passed by learned trial cout convicting the 

accused  persons Kanakeswar Sarma, Praneswar Sarma and Bapukan Sarma u/s-

323/34 IPC is illegal and liable to be set aside or not.  

 

16. In the instant case PW-1 Debeswar Sarma and PW-4 Kabita Devi are the 

injured. PW-3 who is the eye witness is the mother-in-law of the informant (PW-

4)  and the mother of PW-1 Debeswar Sarma. The other two witnesses PW-2 

Kamal Das and PW-5 Moon Das are the independent witnesses.  

 

17. The learned counsel for the accused strenuously argued that the court 

should not rely upon the evidence of the PW-1 and PW-4 as they being the 

injured are very much interested witnesses. The learned counsel also argued that 

PW-3 being the close relative of the injured is also a interested witness and court 

should not rely upon her evidence. It is strenuously argued that there is material 

contradiction/omission in the testimonies of the vital  witnesses. It is also 

submitted that there is land dispute between the accused and the family of the 

injured and so they falsely implicated the accused.   

 

18. It is the settle position of law that conviction can be recorded against the 

accused on the basis of the evidence of the victim and related witness but prior 

to recording such conviction their evidence have to be scrutinized carefully.  

 

19. By a catena of decision the Hon'ble Apex Court and the Hon'ble High 

Courts held that conviction can be sustained on the basis of testimonies of 

related and interested witnesses but court should be careful while accepting the 

evidence of such witnesses. The Apex court has held that if the testimony of the 

related or interested witnesses are cogent and reliable then there is no bar in 

convicting the accused on the basis of such evidence. 

 

20. In the instant case admittedly there is dispute regarding property 

between the accused persons and the injured family. However, the evidence of 

the injured PW-1 & PW-4 and their mother PW-3 cannot be thrown away only 
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because of the fact that they had property dispute with the accused persons. It 

appears that though there is some minor contradiction and omissions in the 

testimonies of the injured and PW-3 with their earlier statement yet those 

contradictions are not material contradictions and do not go to the root of the 

prosecution case.  In spite of vigorous cross-examination their testimonies could 

not be dislodged by the defence side in any way. The defence could not elicit 

anything during the lengthy cross-examination to disbelieve the testimony of 

those witnesses. The independent witnesses PW-5 Moon Das and PW-2 Kamal 

Das who are day labourer and was working in the road near the house of the 

informant and was laying down stones in the road on the date of occurrence 

noticed the accused/appellants entering into the informant's house and having 

quarrel with the informant and her family. The PW-2 also noticed injuries at the 

head of the PW-1. The PW-5 in his strong and firm voice corroborated the 

evidence of the injured by disclosing that he noticed accused Kanakeswar Sarma 

hitting PW-1 with a stick at his head and the other accused persons  assaulting 

informant. The above mentioned two witnesses are independent witnesses and 

their presence at the place of occurrence is quite natural as they were working at 

the road at the time of occurrence and had noticed the incident. They have fully 

corroborated the evidence of the injured and the informant and nothing is found 

why these independent witnesses will falsely implicated the accused.  

21. The medical evidence also fully corroborated the evidence of the injured.   

22. Some  minor contradictions in the testimonies of the witnesses cannot 

negate the testimonies of the injured which is supported by independent 

witnesses as well as by medical evidence. It is seen that the investigating officer 

usually failed to record the evidence of the witnesses in its verbatim and so 

contradictions arises. For the fault of the I/Os the injured should not be deprived 

of from getting justice. After careful scrutiny of the evidence on record it appears 

that prosecution has been able to bring home the charge against  the 

accused/appellants u/s-323/34 IPC. The learned trial court has explained in detail 

why the benefit of section 3 /4 of Probation of Offenders Act of section 360 IPC 

of the CrPC was not extended to the accused. The learned trial court leniently 

dealt with the accused/appellants while passing the sentenced. I do not find 

anything to interfere with the judgment and order passed by the learned trial 

court. Accordingly, appeal is dismissed on contest without cost. The accused 
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persons are directed to appear before the learned trial court within three months 

to deposit the amount of fine imposed upon them.  

25. Return back the LCR with a copy of this judgment passed by this court.  

 

 Given under my hand and the seal of this court on this the 17th     day of 

November/2018. 

 

Dictated and corrected by me                                 Sessions Judge, 
                                                                                     Nalbari.     
     

   Sessions Judge, 
        Nalbari. 
   

 

 D. Roy 


